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COVID-19 TESTING AND VACCINATIONS
Westchester-Putnam School Boards Association Legal Seminar
March 11, 2021

I.

COVID-19 Testing
A.

B.

C.

General Testing Protocols for Staff
I.

In a non-pandemic situations, employers are only allowed to require
medical tests of employees if the test is job-related and consistent with a
business necessity. The EEOC has opined that during the COVID-19
pandemic, testing employees to determine if an employee has the virus
can be considered a business necessity to keep the rest of the workforce
safe.

2.

The requirement to be tested may be considered a mandatory subject of
bargaining under the Taylor Law.

General Testing Protocols for Students
1.

According to SED, districts may not require parent/guardian consent for
COVID-19 testing in order for the student to participate in in-person
learning or other activities, unless a local health authority states
otherwise.

2.

According to local DOH, districts can require student-athletes to be tested
in order to participate in interscholastic athletics.

Surveillance Testing
1.

Governor Cuomo instituted a Cluster Action Initiative that required
schools providing in-person instruction to test specific percentages of in
person students, teachers, and staff. This is knowu as surveillance testing.

9500/056/4839-713J-2095vl 314/21
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a. The percentage needed to be tested depended upon the zone
designation (yellow, orange, and red) of where the school was located.
1.

11.

Red zone-30% of in-person students, faculty, and staff must
be tested over a one-month period following zone designation,
with 15% being tested biweekly.
Orange zone - 20% of in-person students, faculty, and staff
must be tested over a one-month period following zone
designation, with 10% being tested biweekly.

n1.

For schools in orange zone, they must close if the random
sample shows 9 or more positive cases in any school OR for a
sample size of more than 300 weekly tests, there is a positivity
rate of3% or more

1v.

Yellow zone - 20% of in-person students, faculty, and staff
must be tested over the two-week period following zone
designation.

v.

For schools in the yellow zone, surveillance testing ends once
the positivity rate among the 20% tested is lover than the
yellow zone's current 7-day positivity rate.

2.

Parental/guardian consent is necessary to test students.

3.

Testing options for surveillance testing
a. Written test results from healthcare providers
b. Refer students, faculty, and/or staff to test sites run by NYS
c. Establish partnerships with entities who are authorized to perform
testing
d. Schools with a limited service laboratory (LSL) registration can add
COVID-19 antigen testing to their LSL registration and receive and
perform the testing themselves OR
e. Schools can become approved to perform testing by obtaining an LSL
registration.

9500/056/4839-7131-2095vl 3/4121
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II.

Vaccinations
A.

B.

Requiring Vaccinations for Staff
I.

There has been no authorization from NYS that would allow a school
district to direct its staff to be vaccinated.

2.

According to the EEOC, the vaccination itself is not a medical
examination. The EEOC has opined that "if a vaccine is administered to
an employee by an employer for protection against contracting
COVID-10, the employer is not seeking information about an
individual's impairments or current health status... "

3.

The EEOC additionally opined that the requirement to have an individual
not pose a threat to health and safety is a reasonable job qualification, so
therefore, employers can mandate vaccines for their employees, subject
to exceptions for medical conditions and religious exemptions.

4.

A requirement to vaccinate could be considered a mandatory subject of
bargaining under the Taylor Law.

Monitoring Vaccination Status of Staff
1.

Executive Order 202.95 was issued by Governor Cuomo, requiring school
districts to report the vaccination status of its teachers to the NYS
Department of Health. On February 24, 2021, the NYS Department of
Health sent a notice that such reporting was not required. The Executive
Order was subsequently repealed.

9500/056/4839-7131-2095vl 314/21
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For Schools Located in a Geographic Area Designated as a Red or Orange Zone
There is no longer a requirement for schools located in red or orange zones to close to in
person instruction. Schools in these zones may remain open for in-person instruction, subject
to strict adherence to this guidance and any directives issued by DOH.
Schools in red and orange zones must complete an attestation on the school survey, in
addition to required dashboard reporting, that the school is complying with the testing
requirements below.
Schools in an Orange Zone
For schools located in a geographic area designated as an Orange Zone, a total of 20% of in
person students, faculty and staff must be tested for COVID-19 over the one month period
following the zone designation. The numbers tested should be proportionately spread across
the month with 10% the maximum/minimum to be tested biweekly.
Schools in a Red Zone
For schools located in a geographic area designated as a Red Zone, a total of 30% of in
person students, faculty and staff must be tested for COVID-19 over the one month period
following the zone designation. The numbers tested should be proportionately spread across
the month with 15% the maximum/minimum to be tested biweekly.
Schools in either an Orange or Red Zone
If the random sampling generates 9 or more positive cases in any school, or if for a sample
size of more than 300 weekly tests, achieves a positivity rate of 2% or higher (6 cases or
more depending on sample size) in New York City, or 3% (9 or more cases depending on
sample size) outside of New York City, of one such discrete sample, then the school will be
required to close.
In addition, all schools in orange or red zones are required to continue to adhere to all existing
State-issued requirements, including completion of the daily school survey. Schools must
also:
• Ensure face coverings are worn by students, faculty, and staff, in accordance with
Department of Health's (DOH) Interim Guidance for In-Person Instruction at Pre-K
to Grade 12 Schools, particularly since orange and red zones reflect higher rates of
COVID-19 community infection, or any local department of health order regarding
the use of face coverings in this setting.
o Face coverings provide protection to the wearers and individuals around
wearers by placing an effective barrier over the nose and mouth that prevents
spread of COVID-19 through respiratory droplets. The use of face coverings is
particularly important when social distancing of at least six feet is unable to be
maintained as close contact remains the main method of transmission,
according to the Centers for Disease Control and Prevention (CDC).
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•

The school should ensure that it provides the opportunity to be tested on school
grounds, or otherwise support testing and/or accept test results from healthcare
providers.
o If the school does not hold a testing event or provide on grounds testing, test
results provided to the school must be received within 7 days from the date of
specimen collection and specimen collection must be after the date that
geographic area in which the school is located was designated an orange or red
zone.
o If at any point the geographic area in which the school is located is designated
as a yellow zone, the yellow zone biweekly testing requirement of 20% of the in
person population (i.e., students, faculty and staff) applies immediately, and
such school shall only be required to test 20% beginning that week, in
accordance with DOH's Interim Guidance on Mandatory COVID-19 Testing in
Public and Non-Public Schools Located in Areas Designated as "Yellow Zones"
Under the New York State Cluster Action Initiative.

Students who are participating in hybrid learning or in all-virtual learning, and who are
attending an OCFS-licensed/registered or enrolled legally exempt group child program
located within a school during school hours, are subject to the testing requirements and
must be included in the school's random testing protocols. Additionally, the testing
requirement applies to Pre-K classes that are taking place on a school site.
Members of the school community who test positive for COVID-19 must isolate, according
to established DOH guidance. Further, schools must notify health authorities immediately
upon being informed of any positive test results by an individual within school facilities or
on school grounds, including students, faculty, and staff, pursuant to DOH guidance.
Partnerships between schools and local health departments are critical to effective
implementation of COVID-19 protocols in this educational setting. Specifically, schools
must support all contact tracing efforts from health authorities and such tracing must be
promptly performed to ensure that contacts to newly identified positive individuals are
quarantined, according to established DOH guidance.
Testing Options
To ensure that students, faculty and staff have been tested for COVID-19, schools have
the following options:
• Schools can accept written test results from healthcare providers;
• Schools can have students, faculty, and/or staff go to a test site run by New York
State to have specimens collected for testing;
• Schools can establish partnerships with other entities who are authorized to
perform testing to have their students, faculty, and staff tested;
• Schools that currently have a limited service laboratory (LSL) registration can add
COVID-19 antigen testing to their existing LSL registration, request to receive rapid
tests from the state and perform testing on their students, faculty, and staff; or
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•

•

Schools can become approved to perform testing by obtaining an LSL registration
and once approval is granted, request to receive rapid tests from the state and
perform testing on their students, faculty, and staff. For schools that do not have an
LSL, Local Health Departments (LHDs) are required to allow schools to operate
under their LSL for the purposes of conducting weekly testing. If the LHD does not
have an operational LSL or is unable to support the school in conducting testing,
the LHD must work with the school to identify community partners with an LSL.
See Guidance.
Schools can utilize pooled testing. However, pooled testing must be conducted by a
laboratory that is approved to conduct diagnostic pooled testing so that individuals
receive their test results and they can be reported to the state.

New York State is providing schools through local health departments with rapid test kits upon
request. Schools must provide trained personnel, with necessary laboratory permits, to
conduct the tests.
Questions on amending or obtaining an LSL and requests for test kits should be sent to
Covid19rapidtest@health.ny.gov.
Data and Reporting
Consistent with existing requirements, any testing conducted through schools, in partnership
with other health care entities, must also be reported separately through the school
dashboard survey and to ECLRS, including all rapid point-of-care testing.
Failure to Meet these Requirements by Schools in Geographic Area Designated as a
Red or Orange Zone
Schools that do not meet the reopening requirements set forth in this guidance must remain in
remote/distanced learning until such time as the requirements are met.
Reopened schools that fail to comply with these requirements may be subject to Public Health
Law Section 16 orders, or other fines and penalties.
Notwithstanding a school's compliance with the testing requirements, New York State and
DOH reserve the right to keep any school closed if there is determined to be a threat to public
health or extenuating circumstances exist.
Questions about this guidance should be sent to Covid19rapidtest@health.ny.gov.
Resources
•
•

New York State Department of Health (DOH) COVID-19 Website
Centers for Disease Control and Prevention (CDC) COVID-19 Website
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When you have read this document, you can affirm at the bottom.
As of February 23, 2021

Purpose
This Interim Guidance for Sports and Recreation during the COVID-19 Public Health Emergency ("Interim
COVID-19 Guidance for Sports and Recreation'') was created to provide owners/operators of sports and
recreation businesses/leagues/organizations and their employees, as well as patrons/players/spectators,
with precautions to help protect against the spread of COVID-19.
This guidance is effective immediately for the statewide permitted outdoor, low-risk
recreational activities, as determined by the Empire State Development Corporation (ESD):

•

•
•
•
•
•
•
•
•
•
•
•

tennis;

non-motorized boat use and rentals, such as row boats, kayaks, canoes;
golf and driving ranges, except miniature (mini) golf, with food and retail services subject to the
restrictions that are currently in effect within the region;
racket games, such as badminton, racquetball;
toss/bowl games, such horseshoes, bocce, bean bag toss, croquet;
flying disc games, such as disc golf and frisbee;
shuffleboard;
zip lining;
rope courses, including aerial rope courses;
batting cages;
shooting ranges; and
swim classes and swim instruction.

For all other sports and recreational activities described herein, this guidance is effective on
July 6, 2020 in regions that have reached or surpassed Phase 3 of the State's reopening.
Regions that have not yet reached Phase 3 by July 6, 2020 are limited to only the statewide permitted
outdoor, low-risk recreational activities, as determined by ESD, until such date that the region reaches
Phase 3.
These guidelines apply to non-professional and non-collegiate sports and recreation activities (e.g. youth
sports), inclusive of indoor and outdoor sports and recreation, as well as organized and non-organized
sports and recreation.
These guidelines also apply to outdoor sports and recreational activities conducted by gyms, fitness
centers, training facilities, and other related facilities. However, gyms, fitness centers, and other such
facilities are limited to no more participants than is allowed under the non-essential gathering restriction
that is in effect for their region; and gyms, fitness centers, and other facilities are prohibited from
conducting indoor activities at this time. Additional guidance on gyms and fitness centers is forthcoming
to supplement these guidelines.
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These guidelines do not apply to professional sports training facilities, which are addressed by the New
York State Department of Health's (DOH) "Interim Guidance for Professional Sports Training Facilities
During the COVID-19 Public Health Emergency".
These guidelines are minimum requirements only and additional precautions or increased restrictions may
be required by the operator. These guidelines are based on the best-known public health practices at the
time of publication, and the documentation upon which these guidelines are based can and does change
frequently. The Responsible Parties - as defined below - are accountable for adhering to all local, state
and federal requirements relative to sports and recreation activities. The Responsible Parties are also
accountable for staying current with any updates to these requirements, as well as incorporating same
into any sports and recreational activities and/or Site Safety Plan.
Background
On March 7, 2020, Governor Andrew M. Cuomo issued Executive Order 202, declaring a state of
emergency in response to COVID-19. Community transmission of COVID-19 has occurred throughout
New York. To minimize further spread, social distancing of at least six feet must be maintained between
individuals, where possible.
On March 20, 2020, Governor Cuomo issued Executive Order 202.6, directing all non-essential businesses
to close in-office personnel functions. Essential businesses, as defined by ESD guidance, were not subject
to the in-person restriction, but were, however, directed to comply with the guidance and directives for
maintaining a clean and safe work environment issued by the DOH, and were directed to maintain social
distancing measures to the extent possible.
On April 12, 2020, Governor Cuomo issued Executive Order 202.16, directing essential businesses to
provide employees, who are present in the workplace, with a face covering, at no-cost, that must be
used when in direct contact with customers or members of the public during the course of their work.
On April 15, 2020, Governor Cuomo issued Executive Order 202.17, directing that any individual who is
over age two and able to medically tolerate a face-covering must cover their nose and mouth with a
mask or cloth face-covering when in a public place and unable to maintain, or when not maintaining,
social distance. On April 16, 2020, Governor Cuomo issued Executive Order 202.18, directing that
everyone using public or private transportation carriers or other for-hire vehicles, who is over age two
and able to medically tolerate a face covering, must wear a mask or face covering over the nose and
mouth during any such trip. It also directed any operators or drivers of public or private transport to wear
a face covering or mask which covers the nose and mouth while there are any passengers in such a
vehicle. On May 29, 2020, Governor Cuomo issued Executive Order 202.34, authorizing business
operators/owners with the discretion to deny admittance to individuals who fail to comply with the face
covering or mask requirements.
On April 26, 2020, Governor Cuomo announced a phased approach to reopen industries and businesses
in New York in phases based upon a data-driven, regional analysis. On May 4, 2020, the
Governor provided that the regional analysis would consider several public health factors, including new
COVID-19 infections, as well as health care system, diagnostic testing, and contact tracing capacity. On
May 11, 2020, Governor Cuomo announced that the first phase of reopening would begin on May 15,
2020 in several regions of New York, based upon available regional metrics and indicators. On May 29,
2020, Governor Cuomo announced that the second phase of reopening would begin in several regions of
New York. On June 11, Governor Cuomo announced that the third phase of reopening would begin on
June 12 in several regions of New York.
In addition to the following standards, businesses must continue to comply with the guidance and
directives for maintaining clean and safe work environments issued by DOH and ESD.
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Please note that where guidance in this document differs from other guidance documents issued by New
York State, the more recent guidance shall apply.
Standards for Responsible Sports and Recreation Activities in New York State
No sports and recreation activity can occur without meeting the following minimum State standards, as
well as applicable federal requirements, including but not limited to such minimum standards of the
Americans with Disabilities Act (ADA), Centers for Disease Control and Prevention (CDC), Environmental
Protection Agency (EPA), and United States Department of Labor's Occupational Safety and Health
Administration (OSHA).
The State standards contained within this guidance apply to all sports and recreation activities in
operation during the COVID-19 public health emergency until rescinded or amended by the State. For
organized sports and recreation, the owner/operator of the sports and recreation
business/league/organization, or another party as may be designated by the operator (in either case,
"the Responsible Parties"), shall be responsible for meeting these standards. For non-organized sports
and recreation, individuals should follow these guidelines, where it applies to their activities.
The following guidance is organized around three distinct categories: people, places, and processes.

A. Sports Classification
•

The ability to participate in sports and recreation activities is determined· by a combination of the risk
for COVID-19 transmission (1) inherent in the sport or recreation activity itself and (2) associated
with the "type of play" (e.g. individual practice vs. game).
o

Sports and recreation activities are categorized as "lower risk," "moderate risk," and "higher risk."
•

Lower risk sports and recreation activities are characterized by:
•

Greatest ability to maintain physical distance and/or be performed individually;

•

Greatest ability to (1) avoid touching of shared equipment, (2) clean and disinfect any
equipment between uses by different individuals, or (3) not use shared equipment at all;
and

•

Examples of lower risk sports and recreation activities include:
o
o
o
o
o
o
o
o
o
o
o
o
o
o

individual running,
batting cages,
hunting/shooting/archery,
golf,
mini-golf,
non-motorized boating, such as row boats, kayaks, canoes,
singles tennis,
rock climbing,
individual swimming,
individual crew,
cross country running,
horse events and competition,
toss/bowl games, such as horseshoes, bocce, bean bag toss,
flying disc games, such as disc golf, frisbee,
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o
o

•

Moderate risk sports and recreation activities are characterized by:
•

Limited ability to maintain physical distance and/or be done individually;

•

Limited ability to: (1) avoid touching of shared equipment, (2) clean and disinfect
equipment between uses by different individuals, or (3) not use shared equipment at all;
and

•

Examples of moderate risk sports and recreation activities include:
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o

•

rope courses, and
other sports and recreation activities with similar abilities to maintain physical
distance and/or limit exposure to shared equipment prior to such equipment being
cleaned and disinfected.

baseball,
softball,
doubles tennis,
racket games, such as badminton, racquetball,
water polo,
gymnastics,
field hockey,
non-contact lacrosse,
flag football,
swimming relays,
soccer,
crew with two or more rowers in shell,
rafting,
BMX bike racing,
paintball, and
other sports and recreation activities with similar abilities to maintain physical
distance and/or limit exposure to shared equipment prior to such equipment being
cleaned and disinfected.

Higher risk sports and recreation activities are characterized by:
•

Least ability to maintain physical distance and/or be done individually;

•

Least ability to: (1) avoid touching of shared equipment, (2) clean and disinfect
equipment between uses by different individuals, or (3) not use shared equipment at all;
and

•

Examples of higher risk sports activities include:
o
o
o
o
o
o
o
o
o
o

football,
wrestling,
ice hockey,
rugby,
basketball,
contact lacrosse,
volleyball,
martial arts,
competitive cheer & group dance, and
other sports and recreation activities with similar abilities to maintain physical
distance and/or limit exposure to shared equipment prior to such equipment being
cleaned and disinfected.
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o

The "type of play" risk can be generally defined by the following spectrum from least to greatest
risk:
•

Individual or distanced group training or activities (e.g. basketball shooting drills, golf, rock
climbing),

•

Organized no/low-contact group training (e.g. sport camps and clinics),

•

Competitive team practices,

•

Games, meets, matches, scrimmages (e.g. organized leagues, pickup sports), and

•

Competitive tournaments of multiple games, meets, matches, or scrimmages requiring travel.

•

Effective immediately and in accordance with this guidance, the abovementioned permitted statewide
outdoor, low-risk recreational activities, as previously determined, may partake in all types of play.

•

Effective July 6, 2020 in regions that have reached or surpassed Phase 3 of the State's reopening and
in accordance with this guidance, participants in lower and moderate risk sports and recreation
activities may partake in all types of play.

•

Effective February 1, 2021, participants in higher risk sports and recreation activities may partake in
individual or distanced group training and organized no/low-contact group training and, further, may
partake in other types of play, including competitions and tournaments, only as permitted by the
respective local health authorities (i.e., county health departments).
o

•

Local health authorities should consider the following factors in authorizing or continuing to
prohibit higher risk sports and recreational activities as, in many areas, these factors may weigh
against permitting such activities:
•

whether there has been a more-transmissible variant of COVID-19 identified in the area,

•

local rates of COVID-19 transmission or rate of positivity, and

•

local ability to monitor and enforce compliance.

For all lower, moderate, and higher risk sports, travel for practice or play is prohibited outside of the
region or contiguous counties/regions. Interstate travel for practice or play is strongly discouraged
and, if undertaken, must strictly adhere to the requirements of the State's travel advisory.
o

Travel for practice or play to, or from, any area within New York that has been designated as a
red or orange zone may only be permitted following consultation with the respective state or
local health authorities with consideration of the abovementioned factors. Travel for practice or
play to, or from, any area within New York that has been designated as a yellow zone is
permitted so long as it adheres to all applicable DOH guidance.

B. Physical Distancing
•

Responsible Parties must ensure that for any indoor sport or recreational activity, capacity is limited
to no more than 50% of the maximum occupancy for a particular area as set by the certificate of
occupancy, inclusive of employees and patrons/players/spectators.
o

•

Responsible Parties must limit spectators to no more than two spectators per player.

Responsible Parties must ensure a distance of at least six feet is maintained among individuals at all
times, whether indoor or outdoor, unless safety or the core activity (e.g. practicing, playing) requires
a shorter distance. If a shorter distance is required, individuals must wear acceptable face coverings,
unless players are unable to tolerate a face covering for the physical activity (e.g. practicing,
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playing); provided, however, that coaches, trainers, and other individuals who are not directly
engaged in physical activity are required to wear a face covering.
o
•

Acceptable face coverings for COVID-19 include but are not limited to cloth-based face coverings
and disposable masks that cover both the mouth and nose.

Responsible Parties must ensure that employees at check-in or appointment desks maintain six feet
from other employees and patrons/players/spectators, unless there is a physical barrier between the
employee and other individual(s). Any time employees interact with patrons/players/spectators (e.g.
operating appointment desks), they must wear acceptable face coverings.
o

If used, physical barriers should be put in place in accordance with OSHA guidelines.

o

Physical barrier options may include: strip curtains, plexiglass or similar materials, or other
impermeable dividers or partitions.

•

Responsible Parties should implement touchless payment options or pay ahead or reserve options to
be used by patrons/players, when available. Responsible Parties should minimize handling cash,
credit cards, reward cards, and mobile devices, where possible.

•

Responsible Parties should modify layouts so that individuals are at least six feet apart in all
directions, to the greatest extent possible, particularly during field exercises, drills, and other practice
activities.
o

Responsible Parties must ensure that employees use face coverings when interacting with
patrons/players/spectators, regardless of physical distance.

o

Responsible Parties must reserve adequate space for employees and patrons/players/spectators
to move within the facility or area, considering appropriate social distancing; this may include but
is not limited to creating one-way lines, rearranging traffic flow, or otherwise using alternating
cash registers/appointment desks.

•

Responsible Parties should prohibit the use of small spaces (e.g. behind cash registers, equipment
checkout areas) by more than one individual at a time, unless all individuals in such space at the
same time are wearing acceptable face coverings. However, even with face coverings in use,
occupancy must not exceed 50% of the maximum capacity of the space or vehicle, unless it is
designed for use by a single occupant.

•

Responsible Parties must post signage and distance markers denoting spaces of six feet in all
commonly used areas indoors for employees and any areas in which lines are commonly formed or
people may congregate ( e.g. clock in/out stations, health screening stations, break rooms, equipment
checkout areas, cash register areas, locker rooms, etc.).

•

Responsible Parties must post signs throughout the site, consistent with DOH COVID-19 signage.
Responsible Parties can develop their own customized signage specific to a workplace or setting,
provided that such signage is consistent with the Department's signage. Signage should be used to
remind individuals to:
o

Cover their nose and mouth with a face covering.

o

Properly store and, when necessary, discard personal protective equipment (PPE).

o

Adhere to physical distancing instructions.

o

Report symptoms of or exposure to COVID-19, and how they should do so.

o

Follow hand hygiene and cleaning and disinfection guidelines.

22

•

o

Follow appropriate respiratory hygiene and cough etiquette.

o

Remain home if not feeling well.

For spectators, the following additional safety measures apply:
o

For sports events (e.g. games), Responsible Parties must limit spectators to two spectators per
player.

o

Responsible Parties must ensure spectators maintain six feet of physical distance between
individuals and/or family/household units at all times and all spectators must wear face coverings
when they are in common areas and situations where six feet of distancing is not able to be
maintained, so long as they are over the age of two and medically able to tolerate such covering.
•

o

Responsible Parties may facilitate appropriate distancing through the use of markings on the
ground or seating areas, and other signage.

Responsible Parties must ensure that, among all spectators, no individual group exceeds the
gathering limit that is currently in place for the region.
•

Responsible Parties may facilitate appropriate gathering size through the use of signage
and/or staff to ensure groups are aware of and adhere to guidelines.

C. Gatherings in Enclosed Spaces
•

Responsible Parties should limit in-person employee gatherings (e.g. employee meetings, stock
rooms) to the extent possible and use other methods such as video or teleconferencing whenever
possible, per CDC guidance "Interim Guidance for Businesses and Employers to Plan and Respond to
Coronavirus Disease 2019 /COVID-19)". Responsible Parties should hold in-person employee
meetings in open, well-ventilated spaces and ensure that individuals maintain six feet of social
distance between one another ( e.g. ifthere are chairs, leave space between chairs, have employees
sit in alternating chairs) or wear appropriate face coverings.

•

Responsible Parties must put in place practices for adequate social distancing in small areas, such as
restrooms and breakrooms, and should develop signage and systems (e.g. flagging when occupied)
to restrict occupancy when social distancing cannot be maintained in such areas.

•

Responsible Parties should stagger schedules for employees to observe social distancing (i.e., six feet
of space) for any gathering (e.g. coffee breaks, meals, and shift starts/stops).

•

Responsible Parties should consider staggering the schedule for patrons/players and/or teams to
utilize facilities.

D. On-Site Activity
•

For sports and recreation activities that may involve group interaction:
o

Responsible Parties are encouraged to use remote check-in (by Internet or telephone) where
applicable (e.g., reserve courts, tee times).

o

Responsible Parties should discourage sharing of equipment among patrons/players, unless it is
able to be cleaned and disinfected between use.

o

Responsible Parties should discourage employees and patrons/players/spectators from hand-to
hand contact, unless it is part of the sport or recreational activity (e.g., handshakes, high-fives,
fist bumps, hugs).
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•
•

•

Consult the CDC's "Considerations for Youth Sports" guidance.

For bowling centers and alleys - and, effective March 5, 2021, pool and billiard halls, and
establishments that provide both recreational activities (e.g., darts, toss/bowl/shuffle games, racket
games, axe throwing, etc.) and food and beverage service for patrons - Responsible Parties must
follow these additional public health and safety measures:
o

Restrict facility capacity to no more than 50% of the maximum occupancy for a particular area as
set by the certificate of occupancy, inclusive of employees and patrons/players; provided,
however, that establishments in New York City may be restricted to a lower capacity based on
indoor dining guidance, which is limited to 35%, effective February 26, 2021;

o

Require face coverings at all times for patrons/players, unless they are seated and actively
consuming food or beverage;

o

Strictly enforce social distancing of at least six feet between parties of patrons/players, including
during play by closing adjacent bowling lanes, pool/billiard tables, and boards/games, or enacting
appropriate physical barriers between lanes, tables, and boards/games;

o

Ensure patrons/players interact only with their party at their assigned lane, table, or
board/game (i.e., no comingling of parties);

o

Rigorously clean and disinfect any rented or shared equipment (e.g., bowling balls, bowling
shoes, pool/billiard cues, pool/billiard racks, or throwing, tossing, or other game objects)
between each patron's/player's or party's use;

o

Limit the number of patrons/players to any event at the facility to no more than the current social
gathering restrictions that are in effect for the region as a part of the State's phased reopening
(i.e., 50 or fewer people, as of February 23, 2021); and

o

Adhere to DOH's "Interim Guidance for Food Services during the COVID-19 Public Health
Emergency" and all other applicable state-issued guidance (e.g., State Liquor Authority) for food
and beverage service on the premises of the facility.

Further, Responsible Parties of bowling centers and alleys, pool and billiard halls, and establishments
that provide both recreational activities (e.g., darts, toss/bowl/shuffle games, racket games, axe
throwing, etc.) and food and beverage service for patrons may consider these additional public health
and safety measures:
o

Encourage patron/player visits be made in advance by reservation only, where practicable;

o

Consider measures to reduce interpersonal contact and congregation, such as:
•

"blocking off" operating times to allow for enhanced cleaning and disinfection;

•

assigning patrons/players seating and requiring that individuals not actively participating in
game (e.g., bowling, playing pool, throwing, tossing, etc.) remain seated, unless they are
arriving, departing, ordering or receiving food or beverage, or going to the restroom;

•

implementing "sign-up" policies, so patrons/players only play during their allotted time;
and/or

•

offering "equipment valets" where employees retrieve equipment for patrons/players (e.g.,
employees retrieve bowling balls from rack for use);

o

Post signage and issue audio reminders for patrons/players to clean and disinfect equipment
before and after use;

o

Impose reasonable limits on rentals or use of facility owned equipment (e.g., a single individual
may only use one bowling ball, pool cue, or set of throwing or tossing objects for the duration of
the patron's/player's play); and/or
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o
•

•

•

•

Encourage patrons/players to bring and use their own equipment (e.g., bowling balls, pool cue).

For golf courses and driving ranges, Responsible Parties should ensure players adhere to the
following additional safety measures:
o

Limit tee times to four players, except for members of the same household;

o

Restrict use of golf carts to single riders or members of the same family/household only, unless a
physical barrier that does not impede visibility or operation of the cart is in place. Cleaning and
disinfection are required between each party's use;

o

Keep golf bag in possession, when possible;

o

Consider using remote check-in, with advance tee time reservations (by Internet or telephone);

o

Process payment of greens fee in a contact-free manner at the time of play by credit and debit
card only (e.g. no cash) to the extent possible; courses should make efforts to take phone
payments in advance;

o

Prohibit the use of bunker rakes (except by employees/maintenance staff), ball washers, and
water coolers;

o

Permit golf pros on the course, provided they do not touch players and keep six feet of distance
at all times, unless wearing a face covering or are separated by a physical barrier;

o

Prohibit common use of tees/scorecards/pencils/ball markers among non-household members,
unless such items are cleaned and disinfected between use;

o

Only allow club and equipment rentals if it is cleaned and disinfected before and after player use;
and

o

Post messaging and facility signage to reflect interim rules of use.

For non-motorized boat recreational activities (e.g. kayaking, canoeing), the following additional
safety measures apply:
o

Responsible Parties should advise patrons to maintain six feet of physical distance between one
another, except for members of the same family or household.

o

Responsible Parties must clean and disinfect equipment between each rental (as applicable).

For outdoor fitness classes (e.g. yoga), the following additional safety measures apply:
o

Responsible Parties must limit class sizes in accordance with the social gathering restrictions that
are in effect within the region.

o

Responsible Parties must ensure patrons maintain a distance of six feet between each other and
class instructor(s).

o

Responsible Parties must prohibit higher-risk activities where physical contact cannot be
continuously avoided (e.g. martial arts, boxing), and should discourage hands-on adjustments in
classes (e.g. yoga, Pilates), unless necessary to mitigate a health or safety risk.

o

Responsible Parties should encourage patrons to bring their own equipment (e.g. yoga mats), or
clean and disinfect equipment that is made available for patrons after each use.

o

Responsible Parties may choose to implement work-out "shifts" in which individuals sign up for
designated times to attend classes and build cohorts that remain consistent (i.e. the same set of
people work-out together each time).

Responsible Parties must take measures to reduce interpersonal contact and congregation, through
methods such as:
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o

adjusting workplace hours;

o

reducing on-site workforce to accommodate social distancing guidelines;

o

shifting design (e.g. A/B teams, staggered arrival/departure times);

o

batching activities, where possible, so employees can adhere to social distancing;

o

developing protocols for the safe use of common office equipment such as telephones and
radios, copiers, printers, registers, etc.; and/or

o

prohibiting the use of shared sporting equipment that cannot be cleaned and disinfected between
individual users.

•

Responsible Parties should adjust hours as necessary to enable enhanced cleaning and disinfection
procedures, per DOH guidance, "COVID-19: General Guidance for Cleaning and Disinfecting for Non
Health Care Settings."

•

Responsible Parties should implement specific visit times when issuing reservation confirmations (e.g.
timed entrances and exits) for patrons/players/spectators to stagger arrivals and departures and to
avoid crowding.

•

Responsible Parties must monitor and control the flow of traffic into the facility or area to ensure
adherence to maximum capacity requirements.

E. Movement and Commerce
•

Responsible Parties should put in place measures to reduce bi-directional foot traffic of
patrons/players/spectators walking through the space using barriers, tape, or signs with arrows on
sidewalks, walking paths, aisles, or hallways.

•

Responsible Parties should clearly designate separate entrances and exits, to the extent practicable.

•

Responsible Parties should rearrange waiting areas (e.g. lines, parking areas) to maximize social
distance among other patrons/players/spectators and minimize interaction with others in the area.

•

Responsible Parties must ensure the cashier or ticket-taker wears a face covering when interacting
with any patron/player/spectator. This process should be contactless to the extent practicable.

•

For merchandise or equipment deliveries, Responsible Parties should implement a touchless delivery
system whereby drivers stay in the vehicle while delivery takes place or, where not practicable,
Responsible Parties must provide acceptable PPE appropriate to the anticipated activities that
includes, at a minimum, a face covering to personnel involved in the delivery at no cost for the
duration of the delivery process.

•

Responsible Parties must perform hand hygiene before and after transferring a load (e.g. from a
delivery driver) of merchandise (e.g. perform hand hygiene before starting to load items; and once all
items have been loaded, finish by performing hand hygiene again).

•

Responsible Parties must follow the food service guidelines applicable to their region for any food
services activities.

•

Responsible Parties must follow the retail guidelines applicable to their region for any retail services
activities.
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•

Responsible Parties must follow the office-based work guidelines applicable to their region for any
office-based work activities.

•

Responsible Parties should limit amount of people on walking, running, and hiking trails at any given
time by, for instance, posting signage reminding individuals to avoid congregating in groups.

A. Protective Equipment
•

Responsible Parties must ensure individuals not participating in sports or recreation activities (e.g.
coaches, spectators) wear appropriate face coverings when they are within less than six feet of other
individuals, unless a physical barrier is present. Additionally, employees must wear face coverings any
time they interact with patrons/players/spectators, regardless of physical distance.

•

In addition to the necessary PPE as required for certain workplace activities, Responsible Parties must
procure, fashion, or otherwise obtain acceptable face coverings, and provide such coverings to their
employees while at work at no cost to the employee. Responsible Parties should have an adequate
supply of face coverings, masks and other required PPE on hand should an employee need a
replacement. Acceptable face coverings include, but are not limited to, cloth (e.g. homemade sewn,
quick cut, bandana), surgical masks, N95 respirators, and face shields.

•

Face coverings must be cleaned or replaced after use and may not be shared. Please consult the CDC
guidance for additional information on cloth face coverings and other types of PPE, as well as
instructions on use and cleaning.
o

Note that cloth face coverings or disposable masks shall not be considered acceptable face
coverings for workplace activities that impose a higher degree of protection for face covering
requirements. OSHA standards for such safety equipment must be adhered to.

•

Responsible Parties must allow employees to use their own acceptable face coverings but cannot
require employees to supply their own face coverings. Further, this guidance shall not prevent
employees from wearing their personally owned additional protective coverings (e.g. surgical masks,
N95 respirators, or face shields), or if the Responsible Parties otherwise require employees to wear
more protective PPE due to the nature of their work. Employers should comply with all applicable
OSHA standards.

•

Responsible Parties must put in place measures to limit the sharing of objects, such as equipment
and vehicles, as well as the touching of shared surfaces, such as cash registers; or, require workers
to wear gloves (trade-appropriate or medical) when in contact with shared objects or frequently
touched surfaces; or, require workers to perform hand hygiene before and after contact.

•

Responsible Parties must train workers on how to adequately don, doff, clean (as applicable), and
discard PPE, including but not limited to, appropriate face coverings.

B. Hygiene, Cleaning, and Disinfection
•

Responsible Parties must ensure adherence to hygiene and cleaning and disinfection requirements as
advised by the CDC and DOH, including "Guidance for Cleaning and Disinfection of Public and Private
Facilities for COVID-19," and the "STOP THE SPREAD" poster, as applicable. Responsible Parties must
maintain cleaning logs that include the date, time, and scope of cleaning and disinfection.
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•

Responsible Parties must provide and maintain hand hygiene stations on site, as follows:
o

For handwashing: soap, running warm water, and disposable paper towels.

o

For hand sanitizing: an alcohol-based hand sanitizer containing at least 60% alcohol for areas
where handwashing facilities may not be available or practical.
•

o

Hand sanitizer must be placed throughout the site for use by employees and
patrons/players/spectators. It should be placed in convenient locations such as points of
entrance/exit.

Responsible Parties should post signage indicating that visibly soiled hands should be washed
with soap and water; hand sanitizer is not effective on visibly soiled hands.

•

Responsible Parties must provide appropriate cleaning and disinfection supplies for shared and
frequently touched surfaces and encourage employees to use these supplies, following
manufacturers' instructions, before and after use of these surfaces, followed by hand hygiene.

•

Responsible Parties must conduct regular cleaning and disinfection of the site and more frequent
cleaning and disinfection for high risk areas used by many individuals and for frequently touched
surfaces. Cleaning and disinfection must be rigorous and ongoing and should occur at least after
each shift, daily, or more frequently as needed. Please refer to DOH's "Interim Guidance for Cleaning
and Disinfection of Public and Private Facilities for COVID-19" for detailed instructions on how to
clean and disinfect facilities.
o

Responsible Parties must ensure regular cleaning and disinfection of restrooms. Restrooms
should be cleaned and disinfected more often depending on frequency of use.
•

Responsible Parties must ensure distancing rules are adhered to by using signage, occupied
markers, or other methods to reduce restroom capacity where feasible.

o

Responsible Parties must ensure that equipment is regularly cleaned and disinfected using
registered disinfectants, including at least as often as workers change workstations or move to a
new set of tools. Refer to the Department of Environmental Conservation (DEC) list of products
registered in New York State and identified by the EPA as effective against COVID-19.

o

If cleaning or disinfection products or the act of cleaning and disinfection causes safety hazards
or degrades the material, equipment or machinery, Responsible Parties must put in place hand
hygiene stations between use and/or supply disposable gloves and/or limitations on the number
of employees and patrons/players using such equipment or machinery.

•

Responsible Parties must provide for the cleaning and disinfection of exposed areas in the event of a
positive case of COVID-19 of a worker, with such. cleaning and disinfection to include, at a minimum,
all heavy transit areas and high-touch surfaces (e.g. shared equipment, cash registers, machines,
vehicles, handrails, portable toilets).

•

CDC guidelines on "Cleaning and Disinfecting Your Facility" if someone is suspected or confirmed to
have COVID-19 are as follows:
o

Close off areas used by the person suspected or confirmed to have COVID-19.
•

Responsible Parties do not necessarily need to close operations, if they can close off the
affected areas.

o

Open outside doors and windows to increase air circulation in the area.

o

Wait 24 hours before you clean and disinfect. If 24 hours is not feasible, wait as long as possible.
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o

Clean and disinfect all areas used by the person suspected or confirmed to have COVID-19, such
as offices, bathrooms, common areas, and shared equipment.

o

Once the area has been appropriately cleaned and disinfected, it can be reopened for use.

o

•

Workers without close or proximate contact with the person suspected or confirmed to
have COVID-19 can return to the work area immediately after cleaning and disinfection.

•

Refer to DOH's "Interim Guidance for Public and Private Employees Returning to Work
Following COVID-19 Infection or Exposure" for information on "close and proximate"
contacts.

If more than seven days have passed since the person suspected or confirmed to have COVID-19
visited or used the facility, additional cleaning and disinfection is not necessary, but routine
cleaning and disinfection should continue.

•

For activities involving the handling of shared objects (e.g. payment devices), areas (e.g. pick-up
area), and/or surfaces (e.g. doors), Responsible Parties must ensure that such areas and objects are
cleaned and disinfected daily, at a minimum.

•

Responsible Parties must prohibit shared food and beverages among employees ( e.g. self-serve
meals and beverages), encourage employees to bring lunch from home, and reserve adequate space
for employees to observe social distancing while eating meals.

C. Phased Reopening
•

Responsible Parties are encouraged to phase-in reopening activities so as to allow for operational
issues to be resolved before production or work activities return to normal levels. Responsible Parties
should consider limiting the number of employees, hours, and number of patrons/players/spectators
available to be served when first reopening so as to provide operations with the ability to adjust to
the changes.

D. Communications Plan
•

Responsible Parties must affirm that they have reviewed and understand the state-issued industry
guidelines, and that they will adhere to them.

•

Responsible Parties should, in partnership with community organizations, leagues, etc., develop a
communications plan for employees and patrons/players/spectators that includes applicable
instructions, training, signage, and a consistent means to provide employees with information.
Responsible Parties may consider developing webpages, text and email groups, and social media.

•

Responsible Parties should encourage patrons/players/spectators to adhere to CDC and DOH
guidance regarding the use of PPE, specifically face coverings when a social distance of six feet
cannot be maintained, through verbal communication and signage.

•

Responsible Parties should post signage inside and outside of the retail location to remind personnel
and patrons/players/spectators to adhere to proper hygiene, social distancing rules, appropriate use
of PPE, and cleaning and disinfecting protocols.
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A. Screening and Testing
•

Responsible Parties must implement mandatory daily health screening practices for employees and,
where practicable, vendors, but such screenings shall not be mandated for delivery personnel or
patrons/players/spectators. Responsible Parties are encouraged to offer optional health screenings
for patrons/players/spectators.
o

Screening practices may be performed remotely (e.g. by telephone or electronic survey), before
the employee reports to the site, to the extent possible; or may be performed on site.

o

Screening should be coordinated to prevent employees from intermingling in close contact with
each other prior to completion of the screening.

o

At a minimum, screening should be required of all employees and completed using a
questionnaire that determines whether the employee has:
(a) knowingly been in close or proximate contact in the past 14 days with anyone who has
tested positive for COVID-19 or who has or had symptoms of COVID-19 in the past 14 days;
(b) tested positive for COVID-19 in the past 14 days; and/or
(c) has experienced any symptoms of COVID-19 in the past 14 days.

o

Refer to CDC guidance on "Symptoms of Coronavirus" for the most up to date information on
symptoms associated with COVID-19.

•

Responsible Parties cannot mandate that patrons/players/spectators complete a health screen or
provide contact information but may encourage patrons/players/spectators to do so.

•

Responsible Parties must require employees to immediately disclose if and when their responses to
any of the aforementioned questions changes, such as if they begin to experience symptoms,
including during or outside of work hours.

•

In addition to the screening questionnaire, temperature checks may also be conducted per U.S. Equal
Employment Opportunity Commission or DOH guidelines. Responsible Parties are prohibited from
keeping records of employee health data (e.g. the specific temperature data of an individual), but are
permitted to maintain records that confirm individuals were screened and the result of such screening
(e.g., pass/fail, cleared/not cleared).

•

Responsible Parties must ensure that any personnel performing screening activities, including
temperature checks, are appropriately protected from exposure to potentially infectious workers or
visitors entering the site. Personnel performing screening activities should be trained by employer
identified individuals who are familiar with CDC, DOH, and OSHA protocols.

•

Screeners should be provided and use PPE, including at a minimum, a face mask, and may include
gloves, a gown, and/or a face shield.

•

An individual who screens positive for COVID-19 symptoms must not be allowed to enter the worksite
and must be sent home with instructions to contact their healthcare provider for assessment and
testing.
o

Responsible Parties should provide such individuals with information on healthcare and testing
resources.
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o

Responsible Parties must immediately notify the state and local health department about the case
if test results are positive for COVID-19.

•

Responsible Parties should refer to DOH's "Interim Guidance for Public and Private Employees
Returning to Work Following COVID-19 Infection or Exposure" regarding protocols and policies for
employees seeking to return to work after a suspected or confirmed case of COVID-19 or after the
employee had close or proximate contact with a person with COVID-19.

•

Responsible Parties must designate a central point of contact, which may vary by activity, location,
shift or day, responsible for receiving and attesting to having reviewed all questionnaires, with such
contact also identified as the party for individuals to inform if they later are experiencing COVID-19related symptoms, as noted on the questionnaire.

•

Responsible Parties must designate a site safety monitor whose responsibilities include continuous
compliance with all aspects of the site safety plan.
o

Identified point of contact should be prepared to receive notifications from individuals of positive
cases and initiate the respective cleaning and disinfection procedures.

•

To the extent possible, Responsible Parties should maintain a log of every person, including
employees, who may have close contact with other individuals at the site; excluding
patrons/players/spectators and deliveries that are performed with appropriate PPE or through
contactless means. Log should contain contact information, such that all contacts may be identified,
traced and notified in the event an employee is diagnosed with COVID-19. Responsible Parties must
cooperate with state and local health department contact tracing efforts.

•

Responsible Parties shall provide and maintain an option for patrons/players/spectators to provide
names and contact information so they can be logged and contacted for contact tracing, if necessary.
Responsible Parties may not mandate that patrons/players/spectators leave their information and
may not require identification before providing services or deny services if identification is not
required.

B. Tracing and Tracking
•

Responsible Parties must notify the state and local health department immediately upon being
informed of any positive COVID-19 test result by an employee at their site.

•

In the case of an individual who interacted at the site testing positive, the Responsible Parties must
cooperate with the state and local health department to trace all contacts in the work area and notify
the state and local health department of all employees, vendors, and other individuals who entered
the site dating back to 48 hours before the employee began experiencing COVID-19 symptoms or
tested positive, whichever is earlier, but maintain confidentiality as required by federal and state law
and regulations.

•

State and local health departments will implement monitoring and movement restrictions of infected
or exposed persons including home isolation or quarantine.

•

Individuals who are alerted that they have come into close or proximate contact with a person with
COVID-19, and have been alerted via tracing, tracking or other mechanism, are required to self
report to their employer at the time of alert and shall follow the protocol referenced above.
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Responsible Parties must conspicuously post completed safety plans on site for employees. The State has
made available a business reopening safety plan template to guide business owners and operators in
developing plans to protect against the spread of COVID-19.
Additional safety information, guidelines, and resources are available at:
For general guidelines on assessing risk, promoting behaviors that reduce spread, maintaining healthy
operations and environment, and preparing for when someone becomes sick, refer to the CDC's
Considerations for Youth Sports.
New York State Department of Health Novel Coronavirus (COVID-19) Website
https://coronavirus. heaIth.ny.gov/
Centers for Disease Control and Prevention Coronavirus (COVID-19) Website
https: //www.cdc.gov/coronavirus/2019-ncov/index. html
Occupational Safety and Health Administration COVID-19 Website
https://www .osha.gov/SLTC/covid-19/

At the link below. affirm that you have read and understand your obligation to
operate in accordance with this guidance:
https://forms.ny.qov/s3/ny-forward-affirmation
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Westchester Putnam School Boards Association
Education Law and Negotiations Workshop
Special Education during a Pandemic:
Spotlight on Compensatory Services
March 11, 2021
Candace J. Gomez, Esq.

Partner - Bond, Schoeneck & King, PLLC

Stephanie M. Roebuck, Esq.
Partner – Keane & Beane, PC

1

Background
u

The federal law, Individuals with Disabilities
Education Act (“IDEA”), continued to remain in
effect during the COVID-19 school closure period.

u

There have been no waivers of IDEA requirements.

u

The IDEA requires school districts to provide
services set forth on a student’s Individualized
Education Program (IEP).

2
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Background (cont.)
u

The main factor allowing school districts to
provide such services through distance learning,
during the school closure period, was the
Governor’s prohibition on in-person instruction in
the school setting.

u

This prohibition made in-person compliance with
the IDEA impossible in most instances.

3

Background (cont.)
u

Since the Governor’s prohibition has been lifted,
school districts that do not provide in-person
special education services and instruction may be
vulnerable to claims resulting from noncompliance with the IDEA.

4
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What are compensatory services?
u

u

Compensatory services are provided to students with
disabilities to remedy the school district’s failure to
provide a student with a disability with “appropriate
services” during the time the student was entitled to
FAPE and was denied appropriate services.
Compensatory services do not have to be provided in
exactly the same mode or manner as the student’s
denied IEP services but must address the services that
were denied during the period of entitlement to
FAPE.

http://www.p12.nysed.gov/specialed/publications/2020-memos/special-educationsupplement-2-covid-qa-memo-6-20-2020.pdf

5

Is a student automatically entitled to receive
compensatory services if the student’s IEP
services were delivered remotely instead of
in-person?
u

No. Students are not automatically entitled to
receive compensatory services. Those
decisions are made on an individual case-bycase basis.

6
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What factors should a school district consider
when deciding whether compensatory
services must be provided?
u

The school district’s provision of FAPE during
the school closure or remote learning

u

The student’s educational progress and
achievement (e.g., evaluations, parent input,
teacher/service provider input, data regarding
progress towards IEP goals, etc.)

7

What if a Committee decides not to provide
compensatory services to a student and the
parent disagrees with that decision?
u

A parent may file a State complaint directly with the
New York State Education Department; or

u

Request mediation; or

u

File a due process complaint and proceed to an
impartial hearing

8
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Questions

???
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Westchester Putnam Schools Board
Association
THE NEW TITLE IX
PRESENTED BY

DAVID S. SHAW, ESQ & STEPHANIE ROEBUCK, ESQ.
MARCH 11, 2021
1

The District Policies
There are multiple policies that address both New York
State and federal anti-discrimination laws.
v

Title VI – Race, Ethnicity, Nationality and Religion

v

Title VII - Nondiscrimination/Equal Opportunity

v

Title IX – Sex and Gender Based Discrimination

v

The Dignity for All Students Act (DASA)

v

The New York State Human Rights Law
2

2
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The District’s Policies
v

v

v

Due to overlap among the several laws and policies, at the
outset of investigation an analysis should be done to
determine who should investigate and if a coordination of
investigators would be necessary:
Identify the anti-discrimination issue(s) and determine who
the Board appointed investigators are. [review BOE
resolutions]
Conduct coordinated investigations if applicable
3

3

Discrimination Against Students
v

v

When a matter of discrimination involving a student is
brought forward it will necessarily and immediately involve
a Dignity for All Student’s Act (“DASA”) investigation and
would be coupled with:
Title VI or Title IX

[Note: The New York State Human Rights Law now applies to
student such that it makes actionable discrimination in educational
settings. The District uses the DASA Policy in this regard.]

4

4
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What Makes Title IX Different
v

v

Title IX of the Elementary and Secondary School Act of
1972 prohibits sex-based discrimination in federally
funded school programs with respect to both access to
programs and gender equality in employment.
The emphasis of regulatory changes effectuated in 2020
were aimed primarily at college-level interactions but
have the profound effect of making complex the due
process in elementary and secondary schools.
5

5

The District’s Title IX Policy for Students
v

The Definition of Sexual Harassment under Title IX includes:

v

Quid Pro Quo Sexual Harassment – whereby an aid, benefit or service
provided by the district is conditioned upon unwelcome sexual conduct;
and/ or

v

Hostile Environment Sexual Harassment -- that is so severe, pervasive and
objectively offensive it that effectively denies equal access to district
programs or activities; and/or

v

Acts of sexual assault, dating violence, domestic violence, stalking – all of
which are sexual harassment per se.

6

6
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The District’s Title IX Policy for Students
v

The Limited Jurisdiction of Title IX (less extensive than
DASA)
The alleged conduct must occur in a location over
which the district exercises substantial control over
both the alleged harasser and the context in which
the alleged harassment occurs.

v

Website Notice Requirement: How to report events of sexual
harassment through mail, telephone or email to a Title IX
Coordinator
7

7

The District’s Title IX Policy for Students
v

v

v

Students may report alleged incidents of sexual harassment involving
an officer, employee, student, business invitee, volunteer or visitor to
any Title IX Coordinator.
The Title IX Coordinator shall then promptly conduct an intake
interview of the student to determine if the matter should be
referred to a formal Title IX Grievance Process.
The Coordinator shall explain the options for going forward that
include: [1]informal complaint verbally or in writing; [2] formal
complaint verbally or in writing;[3] informal mediation process or [4]
merely placing the district on notice of the objectionable conduct.
8

8
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The District’s Title IX Policy for Students
v

v

v

INFORMAL COMPLAINTS involve situations where the district has
knowledge of an act of sexual harassment and a complaint has not
been filed or when the Complainant doesn’t file a formal complaint or
files an informal complaint not alleging a violation of Title IX:
The Title IX Coordinator must issue a written report to the
Superintendent within ten (10) days, and
The Superintendent shall take appropriate action that may include
referring the matter for treatment as a Formal Complaint.

9

9

The District’s Title IX Policy for Students
v

v

v

FORMAL COMPLAINTS must be received in writing or reduced to
writing if orally received by the Title IX Coordinator who shall
personally or by reference to a trained board of education approved
Title IX formal complaint investigator (“Investigator”) conduct a full
and fair investigation.
[Note: The Title IX Coordinator may also serve as the Title IX
Investigator]
No disciplinary actions or punitive remedies against the Respondent
to the Formal Complaint may be implemented until the investigation
has been completed. [Note: Under 3214 this means proposed
suspensions are envisioned]
10

10
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The District’s Title IX Policy for Students
FORMAL COMPLAINT PROCESSING
v

v

v

Initiated by a Complainant - the student or parent or guardian or by
the Title IX Coordinator. Done in writing or reduced to writing &
signed.
The Title IX Coordinator then makes a critical determination – would
the allegations if proven meet the definition of sexual harassment
within the meaning of Title IX?
If the Title IX Coordinator determines that it is not a Title IX matter,
a written notice to that effect must be issued to the Complainant.
11

11

The District’s Title IX Policy for Students
DISMISSAL OF COMPLAINTS BEFORE INVESTIGATION IS CONCLUDED
Dismissal is Mandatory IF:
v

v

Alleged facts, even if proven, would not
rise to the level of a violation
Alleged incident(s) did not occur within
the school’s program or activity over
which the District had substantial
control

Dismissal is Permitted IF:
v

v

v

OR
v

Alleged incident(s) did not occur in the
USA

Respondent’s employment or
enrollment in the District ends
There are substantial barriers to
collection of evidence needed to make
a determination
The Complainant wishes to withdraw
the Complaint (which may nevertheless
be pursued at the Title IX Coordinator’s
discretion)
12
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The District’s Title IX Policy for Students
WHEN A VIABLE TITLE IX COMPLAINT IS DETERMINED BY THE TITLE
IX COORDINATOR – THE GRIEVANCE PROCESS IS COMMENCED
Notice of the Mandatory Grievance Process must be given to the Complainant
and the Respondent that sets forth: [1] The details of the alleged violation(s);
[2]presumption of the Respondent’s innocence; [3] right of each party to legal
counsel; [4] rights of each party to inspect, review and rebut all evidence;
[5] the parties’ rights to receive the determination upon the conclusion of the
Grievance Process; [6] new allegations to be merged or separately reviewed;
[7] that the Code of Conduct prohibits false statements and malicious
allegation; [8] each party’s right to present and discuss evidence with the
Investigator and [9] the District’s Burden of Proof by a preponderance of the

credible evidence.

13
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The District’s Title IX Policy for Students
v

v

At the conclusion of the investigation, the Investigator must provide all
parties [the Complainant(s) and Respondent(s)] equal opportunity to review
all evidence gathered at least ten (10) days before the date of intended
completion of the Investigator’s Report, submit written relevant questions
for the other side, and provide responses to any such questions.
The Investigator must then prepare a report that fairly summarizes all
relevant evidence gathered for submission to the district’s DECISION
MAKER, and the parties must be allowed ten (10) more days to submit any
comments prior to such issuance.

[Note: the Decision Maker may not serve as the Complaint Officer or the
Investigator]
14
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The District’s Title IX Policy for Students
v

v

The role of the Decision Maker is to review the Investigator’s report
and any rebuttal issued by the parties, determine the relevance of
the evidence presented, and make findings of fact as well as a
determination of whether the policy has been violated, applying the
preponderance of credible evidence standard.
The Decision Maker then prepares a Final Report which must include
a summary of the allegations, the procedures followed in response to
the complaint, findings of fact supporting determinations,
appropriate remedies, and information about appeals procedure and
the prohibition on retaliation, issuing the same to all parties.
15
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The District’s Title IX Policy for Students
v

v

v

APPEALS FROM THE DECISION MAKER’S DETERMINION
reviewed by the district’s appellate authority.

are

Most policies designates the Superintendent of Schools as the
appellate authority.
Grounds for Appeals to the Supt: [1] procedural infirmity; [2] newly
discovered evidence that could affect the outcome; or [3] a conflict
of interest on the part of the Coordinator, Investigator or Decision
Maker deemed to have affected the outcome.

16
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The District’s Title IX Policy for Students
v

v

v

v

What if the Title IX Coordinator Dismisses a complaint, how should
an appeal be made?

Answer: An appeal may be brought within 30 calendar days of the
dismissal to the Superintendent (the Appellate Authority).
CONFIDENTIALITY RULES:
It is expected that at all levels
confidentiality shall be protected to the maximum extent possible
regarding all aspects of the proceedings and processes.
Respondent must be told the identify of the Complainant in order to
assure fair and due process.
17
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The District’s Title IX Policy for Students
v
v

CONSQUENCES FOR VIOLATIONS OF THE TITLE IX POLICY:
Include corrective actions in the nature of discipline up to and
including termination from employment or student suspension from
instruction and privilege activities under the Code of Conduct.

18
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The Novelty of the New Regulations
A Right to Equitable Treatment
The grievance process does not favor either the complainant or the
respondent While interim supportive measures may be offered to a
complainant during the pendency of the grievance process, these may not
be punitive or unduly burdensome to a respondent, except if an
emergency removal is warranted by an immediate threat to physical
health or safety of any individual or group. Any disciplinary sanctions may
be imposed only after completion of the grievance process and a
determination regarding responsibility for alleged conduct.
n
19
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The Novelty of the New Regulations
v

A RIGHT TO LEGAL COUNSEL AT ALL STAGES OF THE
PROCEEDINGS

20
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The Novelty of the New Regulations
A RIGHT TO DUE PROCESS
The law requires a presumption of innocence, and no respondent may be
deemed guilty of allegations prior to the completion of a full and fair
investigation and review of the evidence by a neutral decision-maker. The
burden of proof rests with the district, not either party, and requires a
preponderance of evidence to establish any allegation. A preponderance of
evidence means that credible testimony and evidence supports a finding that
it is more likely than not that an allegation is true.
21
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The Novelty of the New Regulations
A Right to Objectivity and Fairness
All parties have a right to have their side of the story heard by an
impartial investigator who is free from conflicts of interest.
District personnel and contractors who are engaged to fulfill
duties attendant to the Title IX grievance process shall be
trained about bias and the need to recuse one’s self from any
matter in which s/he has a conflict of interest.
n
22

22

n
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The Novelty of the New Regulations
All parties have a right to an equal opportunity to present all relevant
evidence, both inculpatory and exculpatory, for objective consideration,
and to review any evidence submitted, even if it will not be relied upon
for a determination, prior to the issuance of a final investigative report
to the decision maker. According to the regulations, evidence or
questions regarding a complainant’s prior sexual behavior or sexual
predisposition is not relevant and may not be considered unless it
could establish that the specific alleged conduct was not consensual or
another person committed the alleged specific conduct.
n
23
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QUESTIONS?
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Westchester Putnam School
Boards Association 2021 School
Law Conference
Student Free Speech: On and OffCampus Rights and Limitations
Presented by: Melissa Knapp,Esq., Thomas Drohan, Waxman, Petigrow
& Mayle, LLP
Emily Lucas, Esq., Ingerman Smith, LLP
David Shaw, Esq., Shaw, Perelson, May & Lambert, LLP
March 11, 2021

1

1

Introduction
n

The First Amendment of the U.S. Constitution:
CONGRESS SHALL MAKE NO LAW RESPECTING AN
ESTABLISHIMENT OF RELIGION , OR PROHIBITING THE FREE
EXERCISE THEREOF; OR ABRIDGING THE FREEDOM OF
SPEECH, OR THE PRESS; OR THE RIGHT OF THE PEOPLE
PEACEABLY TO ASSEMBLE; AND TO PETITION THE
GOVERNMENT FOR A REDRESS OF GRIEVANCES.

2

2

53

Introduction
n

n

The limits of free speech in our public schools
come into fine focus when public trust in our
political institutions and leaders has been
eroded and strong responses emerge.
Students, we know, do not shed their
constitutional rights at the school-house gate,
nor do teachers. Board members, likewise, are
in the public spotlight and invariably will have a
voice as well.
3

3

Introduction
n

This presentation will explore the boundaries of
permissible speech by students when the subject
matter is political, social or personal. We will answer
the questions of:
Ø

Ø

Ø

When does student speech cross the line from protected
to a violation of the Code of Conduct?
When may the Code of Conduct be enforced with respect
to off-campus speech?
What awaits us from the United States Supreme Court in
the appeal from B.L. v. Mahanoy Area Sch. Dist., 964

F.3d 170 (3d Cir. 2020).
4
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Student Speech
n

The first landmark ruling on student 1st amendment
free speech rights was Tinker v. Des Moines
Independent Community School District, 393 U.S. 503
(1969).
Ø

Ø

Ø

Student speech rights are not shed at the school house
gate but may be reasonably restricted as to time, place
and manner on school district property.
The speech was “symbolic”- wearing a black arm band
to protest the Vietnam War.
Protected so long as it would not materially and
substantially disrupt the educational process of the
school environment or would not impinge on the rights
of others.

5
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Student Speech
n

The next U.S. Supreme Court landmark case was
Bethel School District No. 403 v. Fraser, 478 U.S 675
(1986)
Ø

Ø

Ø

The suspension of a high school student was upheld for
giving a nominating speech for a class officer that was
laced with sexual innuendo.
The court did not base its decision on the material
disruption standard of Tinker.
The court held that the use of vulgar, indecent or
plainly offensive speech in a school-sponsored activity
could be restricted.
6
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Student Speech
n

The Supreme Court in Hazelwood School District v.
Kuhlmeier, 486 U.S. 260 (1988) addressed content
restrictions in a school sponsored newspaper.
Ø

Ø

The school-sponsored newspaper was subject to
censorship for legitimate educational reasons (e.g.,
grammar, accuracy and balance in reporting and ageappropriate subject matter)
Why – because the school paper bore the imprimatur of
the school district.

7
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Student Speech
n

The last time the U.S. Supreme Court ruled on a
student speech case was in Morse v. Fredrick, 551
U.S. 393 (2007).
Ø

Ø

Ø

At a school-sanctioned and supervised event a student
held up a sign bearing the words “Bong hits for Jesus.”
The court held that this expression advocated for the
use of illegal drugs and would not be afforded
protection under the 1st Amendment.
This limitation on speech rights was explained in terms
of the special characteristics of the school environment.

8
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Student Speech and
the Second Circuit
n

Guiles v. Marineau, 461 F.3d 320 (2d Cir. 2006)
Ø
Ø

Ø

Ø

“Chicken Hawk President T-Shirt Case”
George W. Bush’s head superimposed on the body of a
chicken wearing a combat helmet, surrounded by oil rigs,
dollar symbols and cocaine. Other statements on the shirt
included: “world domination tour,” “crook,” “cocaine addict,”
“AWOL draft dodger” and “lying drunk driver.”
The court ruled that the student had the right to wear the
shirt, analyzing its message in light of Tinker, Fraser and
Hazelwood.
In the absence of profanity or sexual innuendo, the court
would not apply the plainly offensive speech standard from
Fraser and found Tinker analysis fitting for this case.
9
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Student Speech and
the Second Circuit
n

Student Publications.
Ø

Ø

Ø

Ø

On Campus - Prior Restraint Policy – Eisner v. Stamford Bd.
of Educ., 440 F.2d 803 (2d Cir. 1971)
On Campus - School Newspaper - stick figures in sexual
positions- lawful to censor from publication – R.O. ex rel. v.
Ithaca City School Dist., 645 F.3d 533 (2d Cir. 2011)
On Campus – Sex Questionnaire - could be prohibited
because there was reasonable cause to believe that it could
have caused significant psychological harm to some of the
students - Trachtman v. Anchor, 563 F.2d 512 (2d Cir. 1977)
Off-Campus – Underground Newspaper – couldn’t discipline
for vulgar and immoral content-Thomas v. Bd. of Educ., 607
F.2d 1043(2d Cir.1979)
10
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Student Speech and
the Second Circuit
n

On or Off- Campus Speech that Threatens.
Ø

Wisniewski v. Board of Educ., 494 F.3d 34 (2d Cir.

2007) - from his home computer a student sent
through an instant messaging program to other
students an icon showing a person being shot, with the
notation: “Kill Mr. Vandermolen” (a teacher at the
student’s school).
Ø

Even though the conduct originated off-campus, it was
subject to discipline because it reasonably posed a

foreseeable risk that it would materially
substantially cause a disruption in the school.

and

11
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Student Speech and
the Second Circuit
n

Speech that Threatens (continued).
Ø

The court described the four tests of Tinker, any one of
which would support corrective action:
[1] substantially interferes with the work of the school;
[2] would cause material and substantial interference with
the work of the school;
[3]would materially and substantially disrupt the work and
discipline of the school; and
[4] reasonably supports forecast of material disruption or
interference with school activities.
12
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Student Speech and
the Second Circuit
n

Speech that Threatens-Student Art Work.
Ø

Cuff v. Valley Central School District, 677 F.3d 109 (2d Cir.
2012) - in which a fifth grade student drew a crayon picture
of an astronaut who wants “to blow up the school with the
teachers in it” the year after he had drawn a picture of a “big
wind that destroyed every school in America” killing all the
adults but leaving the children alive.

Ø

Ø

The student said he was only kidding, but he was suspended
for 6 days.
The Second Circuit applied Tinker and Wisniewski analysis,
determining that it was reasonably foreseeable that the
threat would cause a disruption. The student’s intent was not
dispositive of the matter—rather the reasonableness of the
administrator’s response was determinative.

13
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Student Speech and
the Second Circuit
n

Insolent Off - Campus Speech.
Ø

Doninger v. Niehoff, 642 F.3d 334 (2d Cir. 2011) – A student

was prohibited from running for class office based upon what
she wrote on a blog post from her home during non-school
hours.
Ø

Ø

The student referred to school administration as “douchbags”
and urged students to “piss off” the administration because
they cancelled a school event –JamFest.
The court stated that: “The question is not whether there has

been an actual disruption, but whether school officials ‘might
reasonably portend disruption from the student expression at
issue.”
Ø

Here a privilege was withheld, the court would not opine
upon a suspension for such conduct.

14
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Student Speech and
the Third Circuit
v

Social media posts may be off-campus speech
Ø

B.L. v. Mahanoy Area Sch. Dist., 964 F.3d 170 (3d Cir. 2020):

B.L., upset that she didn’t make varsity cheerleading, posted
a photo of herself with a raised middle finger and the caption
“fuck school fuck softball fuck cheer fuck everything” to
Snapchat. She was suspended from junior varsity for a year.
After appealing the discipline, she sued.
Ø

Ø

The Third Circuit found the post – made over the weekend,
away from school – was off-campus speech protected under
the First Amendment.
The court ruled the punishment violated B.L.’s rights under
the First Amendment, and could not be justified under Fraser
or Tinker because the speech was made off-campus.
15
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Student Speech and
the Third Circuit
v

The Third Circuit criticized other circuit decisions:
Ø

Ø

Ø

Described Wisniewski as a “narrow accommodation of
unusually strong interests” that became “a broad rule
governing all off-campus expression” in Doninger, supra..
The Fourth Circuit’s “nexus test” granting schools regulatory
authority over any speech that interferes with work and
discipline of the school is likewise overbroad. Kowalski v.
Berkeley County Sch., 652 F.3d 565, 577 (4th Cir. 2011).
There is a lack of clarity: the Fifth Circuit declined to adopt a
rule at all, and the Second and Eighth Circuit’s standard of
“foreseeability” is too unpredictable.
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Mahanoy Appeals to SCOTUS
v

The school district petitioned the Supreme Court of
the United States, which granted certiorari to decide
whether Tinker applies to student speech that occurs
off campus.
Ø

Ø

Ø

Ø

Five circuits have held that it does. Third Circuit ruling is a
sharp break from those precedents.
Schools need guidance in an ever-increasingly online world.
Advocates have argued that Districts should be authorized to
regulate cyberbullying and harassing online speech.
Oral arguments before the Supreme Court are pending.
17
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Commissioner’s Decisions
n

Appeal of Ravick, 40 Ed. Dept. Rep. 262, Decision No. 14,447
(2000)– off-campus computer threat to other students –Trench
Coat Mafia.

n

n
n

n

n

On Sunday, October 31, 1999, J.R. and another student sent an
e-mail, from the other student’s home computer to 13 High
School students, using the email and password of another
student.
The subject of the email stated “read my profile kikes”
Email included an image- caricature of Adolph Hitler holding a
swastika flag with a message “Kill Jews”
The email also stated “fuck the Jews SKIN HEADS UNITE…
START THE OVENS.”
Email also included, “Trench Coat Moffia [sic] is comign [sic] to
your school Monday morning

18
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Commissioner’s Decisions- Appeal of Ravick
n

n

n

n

Board member contacted the Superintendent the
afternoon of October 31st reporting that she had
received a telephone call about the email.
On Sunday, several parents reported to the
Superintendent that they would not be sending
their children to school on Monday due to the
threatening email.
District investigated and identified J.R. as being
involved and J.R. admitted to police he
authored the email.
School District immediately suspended J.R. and
scheduled a hearing.
19
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Commissioner’s Decisions- Appeal of Ravick
n

n

Student was found guilty at the hearing
and was suspended from November 8,
1999 through January 21, 2001.
Student appealed claiming that the
discipline violated his First Amendment
right to freedom of speech.

20
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Commissioner’s Decisions- Appeal of Ravick
Commissioner of Education ruled that the
threatening speech was not protected by the
First Amendment.

n

n

n

n

Commissioner noted the standard in a 9th Circuit
Case, Lovell (1996)
Lovell, set forth a test for determining whether a
particular threat is a “true threat” that falls outside
the protection of the First Amendment:
Whether a reasonable person would foresee that the
statement would be interpreted by those to whom the
maker communicates the statement as a serious
expression of intent to harm or assault
21
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Commissioner’s Decisions- Appeal of Ravick
n

The Commissioner of Education then referenced the
Second Circuit decision in Pollnow v. Glennon, 594 F.
Supp.200,aff’d 757 F2d 496[2d Cir. 1985]) setting forth
a less burdensome standard than that of the 9th Circuit,

ruling stating that:
n

n

“students can be disciplined for off-campus conduct that
may endanger the health or safety of pupils within the
educational system or adversely affect the educative
process.”
That standard was first described by the Commissioner
in Appeal of Rodriguez, 8 Ed. Dept. Rep. 214 , Decision
No. 8015(1969)
22
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The End

QUESTIONS?

23

23

64

Diversity
Recruitment
& Retention

65

Westchester Putnam School Boards Association
Education Law and Negotiations Workshop
Diversity Recruitment and Retention
March 11, 2021
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Partner - Bond, Schoeneck & King, PLLC
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1

Some Forms of Racial Injustice
Impacting School Communities
u

Hiring Discrimination

u

Pay Inequity

u

Inadequate retention of minority employees

u

Environmental (e.g., pollution, toxic waste sites, NIMBY)

u

Inequitable Access to Health Care for some students

u

Inequitable School Funding

u

Inequitable Student Discipline

u

Inequitable Employee Discipline

2
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Reasons to Care about Diversity, Equity
and Inclusion
•

Legal (e.g., Constitution; criminal laws; civil laws;
policies)

•

Economic (e.g., reduce risk of liability; monetary
damages; settlements)

•

Organizational Success (organizations that have more
diverse workforces are more successful)

•

Moral (e.g., beliefs; ethics; moral compass)

•

Personal (e.g., life experiences; family; friends)

3

How Does Your School District Define
Diversity?
•

Only 30 percent of human resources professionals
say that their company has an official definition
of diversity, according to a 2007 survey by
the Society for Human Resources Management.

•

How can an organization strive to meet a goal
that it has not defined?

4
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Why Is It So Difficult To Define Diversity
and Inclusion?
Diversity and Inclusion may be difficult to define
because we have many different perceptions of
those words, but the following definitions may
offer helpful guidance:
Diversity is the range of human differences,
including but not limited to race, ethnicity,
gender, gender identity, sexual orientation, age,
social class, physical ability or attributes, religious
or ethical values system, national origin, and
political beliefs.
https://www.ferris.edu/HTMLS/administration/president/Diversit
yOffice/Definitions.htm

5

Why Is It So Difficult To Define Diversity
and Inclusion (cont.)?
Inclusion is involvement and
empowerment, where the inherent worth
and dignity of all people are recognized.
An inclusive environment promotes and
sustains a sense of belonging; it values
and practices respect for the talents,
beliefs, backgrounds, and ways of living of
its members.
https://www.ferris.edu/HTMLS/administration/president/Diversit
yOffice/Definitions.htm

6
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How Should An Organization Begin to
Define Diversity ?
u

Do not reinvent the wheel by starting from square one.

u

Protected categories from the Human Rights Law, Title VII,
the ADA, and the ADEA may be good places to begin exploring
what categories will be considered for and/or included in your
organization’s definition of diversity.

7

Protected
Categories
u
u

Harassment / Discrimination based
w
upon:
w
w
w
w
w
w
w
w

race
color
national origin
religion or creed
age
disability
sex (incl. gender/gender
identity)

w
w
w
w
w
w
w
w
w
w
w
w

8

marital status
familial status
sexual orientation or affiliation
military or veteran
status
caregiver
status
status as a victim of domestic
violence, sex offense or stalking
genetic
predisposition or
carrier status
or any
other basis protected
by law
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Practical Considerations
u Should

your school district’s employee diversity
reflect the community you serve?

u What

is the impact on the young scholars?

9

2019 CASE STUDY
u

Public Schools In Long Island, New York

10

70

Discussion of Hofstra University
Report “Teacher Diversity in Long
Island’s Public Schools”, March 2019
• Even as the number of non-White students and
residents on Long Island has surged over the past
decade, the hiring of Black, Latinx and Asian
teachers has failed to keep pace, leaving both
minority and White students with few diverse role
models.
• Research has shown that these diverse role
models are important for students’ success.

11

Discussion of Hofstra University
Report “Teacher Diversity in Long
Island’s Public Schools”, March 2019
(cont.)
• 61% of Long Island’s 642 public school buildings
do not have any Black teachers and 43% have no
Latinx teachers.
• 49% of all students on Long Island attend schools
where they never see a Black teacher; similarly,
30% of students attend schools without a single
teacher of Latinx origin.

12
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Does a lack of diversity in teachers/role
models manifest itself in other ways in
school environments ?
- Cultural insensitivity?
- Curriculum?
- Bullying/harassment?
- Student suspension/discipline rates?
- Special education classifications?
-Graduation rates?
- School funding?
- College enrollment rates?
- Scholarship opportunities?
13

Board Policies to Consider Implementing
or Revising to Meet Your School District’s
Diversity Goals
Ø
Ø
Ø
Ø

Equal opportunity policy
Nondiscrimination policy
Recruiting and Hiring policy
Code of Conduct/Student Discipline/Restorative
Justice policy

14
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Implicit Bias
u

How attitudes and stereotypes can affect what
we say and do without a person being conscious of
it.

u

May this have an impact of student interactions?
Suspensions?

u

Is this a personal journey? Or a professional one?

15

Challenging the School to Prison Pipeline
u Think

about the use of police and School Resource
Officers (SROs) in the school setting

(e.g., board member who raised question about the
use of police at basketball and football games but
not at tennis, lacrosse, and soccer games)
u Equitable

applications of student Codes of Conduct

u Increased

use of Restorative Justice practices
instead of punitive measures to address certain
misconduct

16
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Recommended Hiring Strategies
u

Recruiting at historically black colleges and universities
(HBCUs)

u

Partnering with minority teachers’ associations and
administrators’ associations

u

Participating in minority job fairs

u

Building a pipeline for current minority students to
return to your school district as educators

17

Additional Hiring Strategies
u

Partnering with local teacher preparation programs, including those at
minority-serving institutions, to coordinate student teaching
placements and vet candidates for hire before they graduate

u

Build relationships with students at institutions of higher education
prior to graduation.

u

Hiring earlier in the year.

u
u

Training staff members involved in hiring to recognize implicit bias.

u

Use multiple measures to evaluate applicants —including
performance-based tasks.

u

Design and implement professional learning opportunities for new
teachers of color, including collaboration with other
educators, classroom assistance, coaching and feedback from
experienced teachers, and assigned mentors.

18
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Retention
Support from school administrators
u Professional development opportunities
u Leadership pathways
u Inclusivity
u Building a culture that doesn’t tolerate racebased stereotypes
https://www.educationnext.org/school-leaderscan-help-reduce-minority-teacher-turnover/
u

19

Questions

???
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